77.208(a), which requires the storage of materials "in a man-
ner which minimizes stumbling or fall-of-material hazards**
Counsel pointed out that if the materials in question should
not have been on the platform, or if they simply presented a

tripping hazard, there would be no need for toeboards.  Coun-
sel further pointed out that the contestant has installed toe-
boards in the plant as necessary, particularly over walkways
where people are likely to be travelling or working, and that
this is done to afford protection from falling objects.  Coun-
sel concluded that the only piece of equipment which would be
operating below the platform was an end loader in the "swamp
area11 on the ground level under one corner of the platform,
and that it was equipped with a roof and vertical windshield.
He asserted that a roof bolt falling from the platform would
hit the roof of the endloader, and that it was highly unlikely
or foreseeable that it would strike the windshield and injure
the operator.  He also argued that the contestant's evidence
established that no one travels or works under the platform,
and that even if required by subsection (e), the contestant
believed that toeboards are not necessary because no one is
exposed to a falling object hazard (Tr. 167-168).

In his posthearing proposed findings and conclusions,
contestant's counsel argues that the cited platform in ques-
tion is not an elevated walkway in that it did not serve as
an area over which workers travelled from one work area to
another, and that subsection (e) of section 77.205 simply
does not apply in this case.  Except for an endloader with a
steel roof and vertical windshield which operated in a "swamp
area11 on the ground below the platform approximately twice
each month, counsel cites the absence of any evidence that
any other individuals would be exposed to falling objects
either inside or outside the slope headhouse containing the
platform.  With respect to the endloader, counsel asserts
that it was highly unlikely that materials from the platform
could fall through the 4 to 5-inch wide gap at one end of the
platform to the "swamp area11 some 40 feet below, and even if
it did, it was highy unlikely, if not impossible, that fall-
ing debris would strike the operator because he is protected
by a steel roof and the windshield is vertical.  Assuming the
applicability of subsection (e), counsel concludes that in
these circumstances, a toeboard at the corner location of the
platform where the gap existed was not necessary.

Counsel further argues that the inspector issued the
citation on the mistaken and erroneous belief that the plat-
form was used as a storage area and that employees worked or
travelled under the edges of the platform where toeboards
were not present.  Counsel concludes that MSHA has presented

1955d properly, was otherwise de-
